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POWER OF JURIES, 
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TRIALS OF INDICTMENTS OR INFORMATIONS, 
FOR PUBLISHING 


SEDITIOUS, OR OTHER CRIMINAL 
WRITINGS, OR LIBELS, 


EXTRACTED FROM 


A MISCELLANEOUS COLLECTION OF PAPERS 
THAT WERE PUBEISHRY IN 1776, 
12 71170 E , 
ADDITIONAL PAPERS CONCERNING THE 
PROFINCE OF QUEBEC. 
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INTO THE QUESTION 


WHETHER JURIES ARE, OR ARE NOT, 
JUDGES OF LAW, AS WELL AS OF FACT ; 


With a particular Reference to the 


LON DO N: 


PRINTED FOR J. DEBRETT, OPPOSITE BURLINGTON 
HOUSE, PICCADILLY, 1785, | 
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8 1 highly eſteem and reverence the 
Trial by Jury, which forms one of the 

moſt diſtinguiſhing bulwarks of the civil liberty 
which Engliſhmen enjoy, I am always anxious 
to ſee jurymen exert their power with ſuch 
| diſcretion and moderation, as to give their 
fellow-ſubjedts continually freſh cauſe to re- 
joice at their being inveſted with it. And, with 
this view, I always wiſh them to avoid two 
miſtakes into which they are ſometimes apt to 
fall. The one is, the giving the plaintiff, in an 
action of treſspaſs, a greater ſum of money, by 
way of compenſation for the injury he has ſuſ- 
tained, than is, in their opinion, ſufficient for 
that purpoſe ; which they are ſometimes in- 
clined to do through a laudable ſpirit of indig- 


ps againſt the practice of ſuch oppreſſion as 
"0 
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is the ſubject of the complaint before them, 
and with a deſign to deter other perſons from 
being guilty of the like. But this is departing 
from the buſineſs that is referred to their deci- 
ſion, and taking upon them to be criminal 
judges, that inflict puniſhment by way of ter- 
ror and example, inſtead of Meſſors, or appre- 
tiators, of the magnitude of the particular in- 
jury, that is the ſubject of the action which 
they are called upon to try. Every inſtance of 
an irregularity of this kind in the exerciſe of 
their authority, I am fully perſuaded, leſſens 
the reſpect and confidence which the public 
entertais for their deciſions, and thereby tends, 
in ſome degree to undermine and weaken their 
authority. The other manner of deviating 
from the line of their duty (of which, how- 
ever, I believe, there are very few inſtances) 
is an obſtinate reſolution to determine a matter 
of law, that happens to be involved in the iſſue, or 
queſtion, referred to their deciſion, in a manner 
contrary to the direction of the judge who tries 
the cauſe. This, I confeſs, they have a legal 
right to do, becauſe the whole matter contained 
in the iſſue joined between the parties, whether 
it be fa& or law, is brought before them and 
referred to their deciſion. But, ſurely, common 
ſenſe 
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ſenſe muſt teach us, that, if they mean to do 
juſtice between the parties, they ought, with 
reſpect to ſuch points, (in which they muſt 
know themſelves to be unſkilled) to be guided 
by the opinion of the judge, or, if they think 
that may be partial or inſufficient, to find a 
ſpecial verdict, to the end that the law may be 
rightly determined, upon full argument by the 
judges of the court in which the action was 
. N * | 


There is, however, one ſubject upon which; 
imagine, all lovers of public liberty would 
be inclined to think, that juries ought to have 
the whole power of determining the matter in 
conteſt, ' The ſubject, I mean, is the doctrine 
of ſeditious libels, and the criminal proſecu- 
tions carried on againſt the writers and publiſhers 
of them. Theſe proſecutions are attended 

wißh ſo much danger to that moſt valuable 
privilege of Engliſh ſubjects, the Liberty of the 
Preſs, or the right of animadverting freely, 
and publickly, (but with a ſtrict adherence to 
truth,) on the pernicious tendency of publick 


meaſures, that one would wiſh them to be 
intirely under the controul of the people them- 
fetves, _ as never to be carried on with ſueceſs 

B 2 but 
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but When the people themſelves are Giebel of 
the falſehood and miſcbjeyous tendeney, or, at 
leaſt, of the mifcþievqus tendency, of the writ- 
ings which are the occaſion! of them. And for 
this purpoſe it would he neceflary, that the 
whole determination of theſe proſecutions ſhould 
be veſted in the juries, who are a part of the 
people; and may he ſuppoſed to entertain the 
ſame ſentiments with them. For, if the event 
of theſe proſecutions was to depend upon the 
inclinations of the judges, there would be rea- 
ſan to apprehend, that they would meet with 
ſucceſ much. oftener than would be conſiſtent 
with that ſpirit of free enquiry and examina- 
tion of the meaſures of government, which is 
neceſſaty to the correttion of the abuſes of 
power, and the preſervation of public liberty. 
Thoſe mmngiſtrates muſt naturally be ſuppoſed 
to be, in ſome degtee, partial to government 
in caſes of this kind; even from reſpectable 
motivet. Their friendſip and their gratitude 
would often contribute to make them ſo. 
not to mention their ſelf-intereſt and ambition, 
which would lead them to hope for future fa- 
vours from the crown, For, who would be 
the object of the cenſutes contained in the 
writings under proſecution? Probably the king's 


miniſters of ſtate, by whoſe favor and pa- 
| tronage 
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tronage they, perhaps, would have obtained 
their offices of judges, and might hope to gain, 
ſtill higher honours for themſelves, or prefer- 
ments for their families, In theſe caſes, there- 
fore, a jury of men of ordinary rank, as, for 
example, of ſubſtantial houſe-keepers in the 
city of London, would be much leſs likely to 
interpret the intentions of the writers and 
publiſhers of ſuch. writings in a ſevere manner, 
and. to conſider the tendency of them as of 
dangerous conſequence to the public, than a 
bench, of judges would be: and yet, they 
would be ſufficiently. intereſted in the preſer- 
vation of the public peace (upon which the 
- continuance of their own, liberty, trade, and 
property, would depend,) to be free from any 
undue biaſs of favour towards thoſe- perſons, if 
the writings, they had publiſhed, had areal and 
manifeſt tendency to diſturb it: and therefore, 
upon the whole, they would be a- ſafer and 
more impartial tribunal for the determination 
of theſe matters than the Judges, It is reaſon- 
able, therefore, that all lovers of public liber- 
ty ſhould wiſh, that the whole power of de- 
termining the merits of proſecutions upon theſe 
ſubjects ſhould be veſted in the juries. But, 
in order to its being ſo, it is by no means 
neceſſaty, in my apprehenſion, to depart in 

any 
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any degree from the rules above-mentioned, 
concerning the diſtinct provinces of judges and 
juries in the deciſion of Jaw-ſuits, and the mo- 
ral obligation, under which jurymen have been 
ſuppoſed to lie, to keep ſtrictly within the 
bounds of their own province, without ever 

preſuming to determine any matters of law. 
All theſe rules may, as I conceive, be moſt 
inviolably adhered to, and yet juries will re- 
main in poſſefſion of the whole of this im- 
portant power of deciding all the matters in 
conteſt upon proſecutions for ſeditious libels. 
For in theſe proſecutions all the matters in 
conteſt between the crown and the defendant 
upon an iſſue of Not guilty are mere matters of 
I Ja, without any, the leaſt, mixture of matters 
of law. This I ſhall now endeavour to prove, 
by confidering the ſeveral allegations which go 
to the compoſition of a criminal charge for 
writing a ſeditious libel. 


* 
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An indictment, or information, againſt a man 3 
for writing a ſeditious libel, . confiſts of the IF 
four following allegations, and of nothing more; 

1 to wit, firſt, That the defendant wrote the pa- 
f per in queſtion, which is always ſet forth, 


'| | word for word, in the indictment or ifrs 
1 tion; ſecondly, That he publiſhed it: thirdly, 
4 That he publiſhed it with a bad intent; and 
| fourthly, 
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fourthly, That the paper has a tendency to 
diſtucb the public peace. I ſpeak of an in- 
dictment, or information, in which the ſedi- 
tious paper is not charged to be falſe, but only 
ſcandalous and malicious, and tending to cauſe 
a breach of the peace; For, if the charge of 
falſehood is inſerted in the information, that 
muſt be reckoned as a fafth allegation contained 
in it, This was formerly thought a neceſſary 
part of a charge for publiſhing a ſeditious li- 
bel, but was omitted (for the ficſt time, as I 
have heard,) in the information brought by 
Sir Fletcher Norton in 1764, againſt Mr. Wilkes, 
for publiſhing the 45th number of the paper 
called the North Briton, and has been omitted 
in moſt of the informations that have been 
brought for ſuch publications ſince that time. 
The reaſon for omitting it was, /to avoid the 
altercation which it uſed conſtantly to occaſion at 
the bar upon the trial of theſe informations, and 
the plauſible, if not juſt, pretence it afforded to 
the defendant's counſel to infiſt, that the charges 
contained in them were not proved, For, 
though this charge of falſchood uſed to be in- 
ſerted in the informations, no attempts were 
ever made to ſupport it by proof, and the judges, 
who tried theſe informations, would neither 
require the counſel for the crown to prove 


that the writings in queſtion were falſe, nor 
even 
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even permit the counſel for the defendants to 
bring proof that they were true; ſo that every 
information, that was brought for a ſeditious 
libel, was defectively proved in this article of 
the falſchood of it. Yet the juries uſed ofteri 
to find verdicts for the crown againſt the de- 
fendants, notwithſtanding this defect in the 
proof of the charges brought againſt them; 
and the court of King's-bench uſed, in conſe- 
quence of theſe verdicts, to paſs judgments, 
and inflict puniſhments, upon them. This; 
however, was ſometimes complained of as an 
irregular way of proceeding, that was not con- 
ſiſtent with the rules of law obſerved in othet 
Caſes, and more eſpecially in criminal pro- 
ceedings, in which, in all other inſtances, the 
greateſt ſtrictneſs is required. And it was 
often made uſe of at the trial, by the defen- 
dant's counſel, as an argument to the jury, to 
perſuade them not to find the defendant guilty, 
fince the counſel for the crown had not made 
good the whole of the charge againſt him, but 
had failed with reſpect to ſo material an article 
as the falſehood of the paper complained of. 
* For, ſaid they, if the law be really fo ſevere 
as to conſider the publication of a truth as a 
public crime, and deferving of public pu- 
niſhment, it muſt, at leaſt, be allowed, that it 

19 


| . 
is a leſs crime than the publication of the 
ſame things would be, if they were falſe; and 
therefore, the defendant, who is only proved 
to have publiſhed the writings in queſtion with- 
out any proof that they are falſe, ought not 
to be conſidered in the ſame light, and made 
liable to be puniſhed in the ſame manner, as 
if it had been proved that the ſaid writings 
were falſe, as he will be, if the jury ſhould 
find him goilty upop this information.” This 
argument (which I take to be unanſwerable,) 
was frequently made uſe of by the counſel 
for the defendants upon the trial of theſe in- 
formations, while the charge of the falſchood 
of the libel, or writing, complained of, uſed 
to be inſerted in them: and it, probably, might 
ſometimes prevail with the juties, (notwith- 
ſtanding the directions of the judges to the 
contrary,) to find the defendants not guilty. 
Sit Fletcher Norton, therefore, ſeeing that the 
inſertion of this charge of falſehood in theſe 
informations tended only to hamper the pro- 
ceedings of the officers of the crown againſt 
the publiſhers of ſeditious libels, reſolved to 
leave it oat for the future in all the informa- 
tions of that kind of which he was to have 
the management ; in doing which he thought 
Himſelf ſufficiently warranted by the preceding 
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declarations of the judges on various occaſions, 
that this charge of falſchood was an immate- 
rial part of every information for a ſeditious 
libel, which the proſecutor was not bound to 
prove, nor the defendant permitted to diſprove. 
And it is faid, that Sir Fletcher's ſucceſſors in 
office have followed his example. And thus, 
ever ſince that proſecution of Mr. Wilkes for 
the publication of the famous number 45 of 
the North-Briton, thoſe informations have been 
drawn up without alledging, that the writings 
complained of in them were falfe; and the 
profecutions of theſe offences have gone on, 
in this reſpect more ſmoothly than before, 
being rid of all the difficulties, which the in- 


ſertion of that charge of falſchood uſed to 
give riſe to, 


I fay then, that in an information for writing 
and publiſhing a ſeditious libel, which is not 
charged to be falſe as well as malicious and 
ſcandalous, there are only the. four allegations 
before-mentioned, to wit, firſt, that the de- 
fendant wrote it; 2dly, that he publiſhed it; 
3dly, that he had a bad intention in publiſhing it; 
and qthly, that the paper has a miſchievous 
” tendency, or a tendency to produce certain 
bad effects that are deſcribed in the informa- 


tion, 


1 
tion, ſuch as alienating the affections of his 
Majeſty's ſubjects from his Majeſty's perſon and 
government, or raiſing jealouſies in their minds 
againſt the parliament or the courts of juſtice, 
and the like. Now theſe allegations, I con- 
ceive, to be all matters of fat, The two firſt 
of them, to wit, the having writ the paper, 
and the having publiſhed it, are univerſally 
allowed to be fo: but the two latter, to wit, 
the intention of the publiſher and the ten- 
dency of the paper to produce the miſchievous 
effects deſcribed in the information, have been 
ſometimes declared by the judges to be matters 
of law, or, (as they have expreſſed it,) infer- 
ences of law drawn from the fact of publica- 
tion, and fit only to be confidered and deter- 
mined by the judges, without the interference 
of the juries, But this feems to be a modern 
doctrine of the judges, that has been adopted 
by them only fince the time when Lord Ray- 
mond was chief juſtice of the king's-bench. For, 


before that time we find many judges, (and thoſe 


too, ſome of them men of great chatacter for abi- 
lities and learning in the Jaw, and others of them 
great friends to the royal prerogative, and to a 
rigorous method of government,) who were of 
opinion, that both' the intention of tne writer 
or publiſher of the paper, and the tendency 
C 2 of 
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of the paper to produce certain ill effects, were 
proper objects of the Jury's conſideration. And 
this opinion, I conceive, to be agreeable to Fe 
truth, for the fallowipg | reaſons, 


In making this enquiry into the true diftinc- 
tion between matters of law and matters of 
fact, in the Jaw-ſenſe of thoſe words, that is, 
between matters which are fit only. for the 


conſideration of the judges, and matters which 


are fit objects of the conſideration and deter- 
mination of a jury, 1 think, we may aſſume 
it as an axiom, or fundamental maxim, which 
every body muſt allow the truth of, that every 
thing that can be proved by the imo of wit - 
meſſes, is a fit object of the jury's confideration. 


For of this ſort of evidence, this external evi- 


dence, they are univerſally allowed to be the 
proper judges: and the oath they take, when 
they are. impanneled, « to try the iſſue Joined 
between the parties and a true. verdict give 
according to the evidence,” plainly makes them 
ſo; and, indeed, it gives them a power of 
judging and determining according to other evi- 
dence, beſides the teſtimony of witneſſes, when 
ſich other evidence is produced before them. 
But it is ſufficient for the preſent purpoſe, that 
they ſhould be allowed to be the true and pro- 
| per 
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per 3j judges of all that external evidence that 
conſiſts in the teſtimony of witneſſes. We muſt, 
therefore, enquire, whether, or no, the inten- 
tion of a man in publiſhing a writing, and the 
tendency of the writing to produce a par- 
ticular ill effect, are matters which are capable 
of being proved, or diſapproved, by the teſti- 
mony of witneſſes. Now it appears to me, 
that they moſt manifeſtly are capable of being 
ſo proved, or diſapproved. For, firſt, as to the 
intention. Who can doubt but that proof may 
be given by witneſſes, that the paper was 
publiſhed with an innocent, or even a good 
intent, or, in ſome caſes, with an abſence of 

the bad intent alledged in the information, aad 
without which there can be no guilt in the 
publiſher ? This may be eafily illuſtrated by 
the following examples. It, is allowed upon 
theſe proſecutions, that the delivery of a fingle 
paper from one perſon to another (whether 
the paper be in print, or manuſcript,) is an act 
of publication. Suppoſe, therefore, that it could 
be proved, that the defendant, who was pro- 
ſecuted for publiſhing a ſeditious paper, and 
who had been already proved to have delivered 
it to another perſon, that is, to have publiſhed 
it, was an illiterate man, who could neither 
write nor read; and that he knew nothing of 


its 


— 
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its contents; and that he was a ſervant to a 
printer, or book(cller, (as, for inſtance, their 
porter,) and had delivered the paper, by his 
maſter's order, amongſt other papers, or par- 
cels of goods. Certainly this proof would be 
material to the queſtion, whether the defen- 
dant was guilty, or not, of the crime imputed 
to bim by the information, and would be ſuf- 
ficient to thew, that he had not that ill inten- 
tion in publiſhing the paper, which was ne- 
ceflary to make him guilty of that crime, and 
confequently would be a ground for his ac- 
quittal. And, as this proof would be extra- 
neous to the paper itſelf, and could only be 
given by witneſſes, it could be given only to 
the jury, who are confeſſedly the judges of all 
the evidence that is delivered by witneſſes in 
every cauſe. If, therefore, the information were 
brought againſt ſuch ſervant, or porter, he 
ought evidently to be acquitted by the jury on 
account of this abſence of the criminal inten- 
tion imputed to him in the information. Tf, 
indeed, the information was brought againſt 


the bookſeller himſelf, inſtead of his porter, 


and the ſame proof was to be produced againſt 
him as has been juſt now fuppofed to have 
been brought againſt his porter, to wit, that 


he had delivered the pw to another perfon 


with 
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with bis own hand, but that (though he was 
ſkilled in geading and writing,) he had not 
tead it, and did not know its contents at the 
time he delivered it, this, perhaps, might not 
be deemed ſufficient to excuſe him from the 
charge of publiſhing it with a criminal inten- 
tion, becauſe it was his duty, as a maſter- 
bookſeller, to attend to the nature of the things 
he publiſhed, and examine them, or cauſe 
them to be examined by other proper perſons, 
before he ventured to make them public, I ſay, 
it is poſſible that he might, in ſuch a caſe, be 


held guilty of pe 1 intention imputed to 
him in the information; though I muſt con- 
ſeſs, I do not think it quite clear that he ought 
to be ſo. And even if, upon an information 
againſt a bookſeller for publiſhing a ſeditious 
libel, it ſhould be proved, that the ſervant, or 
ſhopman, of ſuch bookſeller, had delivered a 
ſeditious paper to a purchaſer, by virtue of his 
maſter's general directions to him to attend in 
the ſhop and ſell books to his cuſtomers, ſuch _ 
a delivery by the fervant might, perhaps, 
(though I am not without ſome doubts about 
it,) be held good preſumptive evidence of an 
intention in the maſter to publiſh it, although 
it ſhould be proved that the maſter himſelf 
knew nothing of the contents of it; becauſe 


it 
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it might be ſaid, in this caſe as well as in the 
former, that the maſter had been guilty of a 
criminal negligence in not previouſly examin- 
ing it, or cauſing it to be examined, before he 
ventured to make it public. But, if, in this 
laſt inſtance of the delivery of the paper by 
the ſervant of the bookſeller, it ſhould be 
proved, not only that the maſter knew no- 
thing of its contents at the time of its delivery, 
or publication, but that, at that time, and for a 
week before the ſaid delivery of it, or even before 
it had been received into his ſhop, or ordered to 
be ſent to it, he had been ſick in bed, and de- 
Jirious, and that the whole buſineſs of his 
ſhop had been conducted by his foreman, he 
muſt, I preſume, in conſequence of ſuch evi- 
dence, be eſteemed free from the intention of 
publiſhing it imputed to him in the informa- 
tion, notwithſtanding it had been publiſhed in 
conlequence of his general directions to his ſer- 
| vant to fell books to his cuſtomers; becauſe he 
would, in ſuch a caſe, have been incapable, 
at the- time of the publication of ſuch paper, 
of ſuper- intending the buſineſs of his ſhop, and 
examining the books that were brought into 
it, and conſequently would not have been guil- . 
ty of the criminal negligence above-mentioned: 1 
and therefore, in ſuch a cafe, he muſt, I pre- 3 
ſume J 
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ſume, be acquitted, Now, in all theſe caſes, 
the proofs here mentioned, (which relate to 
the intention of the defendant in publiſking 
the paper in queſtion) could be given only by 
witneſſes, and conſequently could be given 
only before a jury: and, therefore, the inten- 
tion of the defendant in publiſhing the paper 
is a proper object of the jury's conſideration. 


Many more inſtances might be brought to 
ſhew, that the intention of a man in writing, 
or publiſhing a paper, (or, indeed, in doing 
any other act, of which a moral agent is ca- 
pable,) may be proved, or diſproved, by the 
teſtimony - of witneſſes, and conſequently is a 
fit ſubje& for the conſideration of a jury. And 
in moſt caſes it can be proved no other way. 
Witneſſes may prove, that the writer of a libel 
confeſſed to them, or declared to them with 
triumph, that he wrote the paper in queſtion 
on purpoſe to raiſe ſuch or ſuch a diſturbance, 
to cauſe a mutiny in the army or the fleet, 
or a reſiſtance to a new tax, or to ſome other 
act of government. Or they may prove, that 
certain praiſes given to particular perſons in 
the libel, are meant ironically, and contain 
the ſevereſt cenſures;—that they heard the 


writer confeſs he meant them ſo, and declare 
D that 


11 
that he hoped that the world would under- 
ſtand them ſo; that they know that the per- 
ſons ſpoken of in the paper, are not uſually 
commended for the virtues therein aſcribed to 
them, but are reproached by their enemies for 
the want of them, and conſequently, that the 
paſſage is to be underſtood ironically, Such 
evidence would be highly proper and uſeful 
towards aſcertaining the criminal intention of 
the writer of the paper in queſtion; and with- 
out ſome ſuch evidence, it will often be im- 
poſſible for either the judge, or jury, rightly 
to underſtand the meaning and drift of the 
paper, or the intention of the writer in publiſh- 
ing it. Now, ſuch kind of evidence, as it can 
be given only by witneſſes, can be given only 
before a jury: and, therefore, the jury muſt 
have a right to determine, how far it tends to 
prove, or diſprove, the point to which it re- 
lates, to wit, the criminal intention of the 
publiſher of the paper. | This ſeems to me to 
be ſo plain, that I am ſomewhat afraid my 
readers will blame me for dwelling fo long 
upon the proof of it, and be apt to ſay in the 
words of Cicero, concerning a man who ſhould 
take great pains to prove that Alexander alone, 
without the aſſiſtance of his ſoldiers, could not 3 
have won the battle of Arbela, uteris in re non 4 
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dubid argumentis non neceſſarits. And indeed 
I ſhould not have thought it needed any 
proof, if I had not ſeen it denied by per- 
ſons of great authority, who have aflerted, 
that the criminal intention of the publiſh- 
er of a libel is not a matter of fat, or 
matter fit for the confideration of à jury, 
but merely a matter of Jaw, or an inference 
of law from the naked fat of publication, 
which the judges only ought to make. Yet 
theſe very perſons of authority acknowledge, 
that the right of determining what the writer 
of the libel. meant by the blanks and initial 
letters, and the feigned names that are often 
to be found in ſeditious libels, belongs to the 
jury only; which is not very conſiſtent with 
the ſaid aſſertion, ſince theſe are a part of the 
writer's intention, which thofe perſons con- 
tend to be a mere inference of law. I hope, 
therefore, upon the whole, that the reader, 
who dares to make uſe of his own judgment, 
and is not difpoſed jurare in verba magiſtri, 
will be fully convinced that the intention of 
a man, in publiſhing a feditious paper, is a 
matter of fact, in the law- ſenſe of the word, 
that is, an object of the evidence of witnefles, 
and of the confideration and determination 


D 2 of 
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of a jury, as well as the very act of oy 
tion itſelf, 


It remains that we examine the fourth and 
laſt allegation that is contained in one of theſe 
informations, to wit, the tendency of the 
paper complained of to diſturb the public 
peace, or produce the other ill effects that are 
ſet forth in the inſormation. Now this point, 
I confeſs, is of a more ſubtle nature than 
either of the former three, and may be more 
eafily repreſented as a mere point of law, or 
inference of law (as it is called) to be col- 


'- lected. from the peruſal of the paper itſelf, 


And yet, I think, upon a cloſe examination, 
it will appear to be a matter of fact, or a pro- 
per ſubje& for the conſideration of a jury, as 
well as the three former points. 


In order to diſcover whether, or no, the 
tendency of a particular paper is a matter of - 
fact, or a fit object of the conſideration of a 
jury, we muſt enquire whether, or no, it can 
be proved, or diſproved, by the teſtimony of 
witneſſes, For, if it can, it is a matter of 
fact, and the jury have a right to conſider and 
determine it, Now it is certain that this 


tendency can in moſt, if not in all, caſes be 
either 
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eicher proved, or diſproved, by witneſfes; 
though it may alſo, in ſome caſes, be col- 
lected from the mere peruſal of the paper. 
If the paper contains blanks and initial let- 
ters (as moſt of theſe papers do,) then it 
is moſt evident that, till the meaning of thoſe 
blanks is aſcertained, the tendency of the 
paper cannot be known; and the right of 
aſcertaining the meaning of theſe blanks is 
confeſſed on. all hands to belong to the jury. 
Therefore in theſe caſes the right of deter- 
mining the tendency of the paper muſt belong 
to the jury, And, if the paper contains no 
blanks, but is full of alluſions to perſons of 

great rank and power deſcribed under feigned : 
names by circumſtances that are peculiar to 
them, it is neceſſary to have witneſſes to prove 
that thoſe circumſtances relate to the faid 
perſons, .and conſequently that they are the 
perſons meant to be pointed out to the ſcorn 
and indignation of the public by the writer 
of the paper, Or in ſuch a caſe, the witneſſes 
may teſtify that they heard the defendant, 
the writer of the paper, himſelf, ſay that he 
meant the ſaid perſons by the ſaid deſcriptipn, 
and that he hoped the public would not fail 
to underſtand him. Or they may teſtify that 


they have often heard him utter the ſame 
invectives 
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invectives againſt, thoſe eden. as are con- 
tained in the paper in queſtion, though with- 
out confeſſing that he meant to deſcribe thoſe 
perſons in the ſaid paper, or even that he was 
the writer of it. All theſe various kinds of 
evidence would be admiſſible in ſuch a caſe to 
prove that the alluſions in queſtion did relate 
to the ſaid perſons of rank and power; with- 
out which relation the ſaid paper would be 
quite innocent and inoffenſive, and have no 
tendency to diſturb the public peace. This 
tendency therefore of the paper complained 
of to diſturb the public peace, or produce 
the other bad effects ſet forth in the informa- 
tion, is in all thefe caſes a thing, capable of 
being proved by witneſſes, and which indeed 
can be proved no other way, and conſequently 
is a fit object of the conſideration of a jury, 
or, in the law-ſenſe of the words, a matter of 
fact. And even, if we ſuppoſe. the paper in 
queſtion to contain neither blanks, nor initial 
letters, nor alluſions to particular perſons un- 
der feigned names, nor any other ſort of diſ- 
guiſe whatſoever, (which ſeldom happens) but 
to name all the perſons it means to ſpeak of 
by their known names and offices, yet even 
in this caſe it is certain that witneſſes may be 


admitted to prove, or diſprove, the tendency 
of 


„ 

of the paper, that is, to confirm, or to con- 
troal and refute, that internal evidence of its 
tendency, which, I acknowledge, will, in 
ſome degree, reſult from the bare peruſal of 
it. For witnefſcs may be brought to prove 
that it has actually occaſioned that diſturbance 
which it ſeemed to be intended to create, as, 
for inſtance, that it has excited a ſpirit of 
diſſatisfaction in the fleet or the army, or a- 
gainſt the adminiſtration of juſtice by the 
king's courts, or the like. Such evidence of 
the paper's having produced ſuch ill effects 
would be the ſtrongeſt evidence poſſible of 
its Zendency to produce them, And, on the 
other hand, if a paper was writ that con- 
tained a real panegyric upon a great man, 
couched under the form of a ſevere invective, 
aſcribing to him thoſe vices from which he 
was known to be peculiarly exempt, and de- 
nying him thoſe | virtues in which he was 
known moſt to excell, (as, for example, call- 
ing the great duke of Marlborough an ill- 
bred, paſſionate, ' tyrannical man, that was 
utterly ignorant of the art of war, and quite 
given up to drunkenneſs, when he was known 
to be the calmeſt-tempered, mildeſt, beſt- 
bred gentleman of his age, of great ſkill in 
the art of war, and very temperate,) and aa 
information ſhould be brought againſt the 

| writer 
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writer of it for writing and publiſhing a ſe- 
ditious libel, it would in ſuch a caſe be lawful 
for the defendant to call witneſſes to prove 
that the great man ſpoken of in the paper was 


ſo eminently free from the vices imputed to 


him in it, that it could only be underſtood, by 
all perſons who had any knowledge of his cha- 
racer, as a panegyric vpon him conveyed un- 


der the form of an invective, and that it had 
been generally ſo underſtood by all the world, 
and conſequently could have no tendency to 


excite thoſe diſturbances which a belief of his 


having thoſe vices would probably occaſion. 
And if the jury believed theſe witneſſes, and 


conſequently were of opinion that the paper 
had not the pernicious tendency aſcribed to it 
in the information, (and which from the mere 
peruſal of it, without a knowledge of the cha- 
rater of the perſon ſpoken of in it, one would 
be apt to think belonged to it,) it would be 
their duty to find the defendant Not guilty. In 
the next place I will ſuppoſe the oppoſite caſe 
to the former, to wit, that of a ſevere in- 
vective againſt a great man, conveyed under 
the form-of a panegyric, commending him 
for virtues which he was generally thought to 


want, without any blanks, initial letters, or 


feigned names, In ſuch a caſe it would be 
| lawul 
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lawful” for the profecutor to produce witneſſes 
to prove that the writer of the paper was a 
bite enemy of the great man thus ironically 
conimended in it ;—that they had ofteri heaid 
him expreſs a very bad opinion of him, and 
deny him the. virtues aſcribed to him in the 

paper, and aſcribe to him the oppoſite vices ;—- 
that they themſelves therefore underſtood the 
Paper to be meant ironically, and that they 
ad met with ſeveral other perſons who had 
all underſtood it in the ſame manner; 
that not only the writer and the other enemies 
of the great man, but even moſt of his friends 
were of opinion that he was not intitled to 
the praiſes beſtowed on him in the papers a 
and as they, therefore, on that account, (as 
well as on account of the known enmity of 
the writer againſt the great man,) believed 
thoſe praiſes to be mEant ironically, and in- 
KV to bring him into public odium and 
contempt ;—and that they actually had pro- 
duced that effect, and raiſed a great diſguſt 
againſt him in the perſons who were moſt 
connected with him, and whoſe chearfifl 


_ obedience, affiſtance, and concurrence, were 
moſt neceſſary to his diſcharging the duties of 
his great office with ſucceſs and advantage to 
the public. If theſe things were made out to 
| E the 
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the ſatisfaction of the jury, it would be their 
duty to find the writer of the paper guilty of 
publiſhing a ſeditious libel, notwithſtanding 
the apparent inoffenſiveneſs of the paper, or 
its want of tendency to produce any ill effect, 
ſo far as its tendency could be collected from 
the mere peruſal of it: ſo that in this, as well 
as in all the former inſtances, the tendency of 
the paper would be aſcertained by the teſti- 
mony of witneſſes, and would conſequently 
be the object of the conſideration and deter- 
mination of the jury. We may therefore, I 
think, ſafely conclude that this fourth and 
laſt allegation, contained in an information 
againſt a man for writing and publiſhing | a 
ſeditious paper, or libel, to wit, its tendency 
to diſturb the public peace, or to produce 
the other bad effects ſet forth in the informa. 
tion, is a proper object of the conſideration 
and determination of a jury, or, in the law- 
ſenſe of the phraſe, a. matter of fact, as well 
as the three former allegations, of the writing 
the paper, the publiſhing it, and the intention 
with which i i vas publiſhed. 

I have 3 conſidered thoſe things only 
as being matters of fact, or objects of a jury's 


conſideration, 


8 


conſideration, | which are capable of we 


proved, or diſproved, by witneſſes; becauſe 
this is the plaineſt and cleareſt mark of diſ- 


tinction between them and matters of law 


that can, as I apptehend, be given. But 1 
conceive that the province of the jury extends 


a degree further than this, and that they have 


a right to make all ſuch inferences from facts 


as may be made without any {kill or know - 


ledge of the law, even if no new evidence 
could be given by witneſſes in ſupport of ſuch 
inferences. For ſuch inferences from facts 
are merely operations of reaſon, which is a 
talent common to all men, to jurymen as 
well as to judges: and, with reſpect to the 
meaning of ſeditious papers, and the inten- 
tions of the publiſhers of them, and their ten- 
dency to produce certain bad effects ſtated in 
an information, it often happens that jurymen 
are better able to make theſe inferences than 
judges, even Where no evidence ſhould be 


given by witneſſes concerning them; becauſe 


they have often a more extenſive intercourſe 
with the reſt of mankind, and a greater know- 
ledge of the buſineſs and converſation of the 
world, than judges (who are men of retired 
lives, given up to the ſtudy of the law, and 
the diſcharge of the duties of their reſpectable 

E 2 offices, ) 
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offices,) can be ſuppoſed to have. Thoſe in- 
ferences therefore ought not to be called in- 
ferences of law, but inferences of fact, being 
a ſecondary, or ſubordinate, ſpecies of facts, 
derived from the more fimple and direct facts, 
of which they are the circumſtances or pro- 
perties. For facts may be divided into two 
claſſes, which it may perhaps be of ſome uſe, 
in conſidering this ſubject, to diſtinguiſh: by 
the names of primary and condary fatis. 
The former, or primary, facts are thoſe plain 
and ſimple facts which are the objects of the 
ſenſes, and are generally ptoyed by the poſitive 
teſlimony of witneſſes; ſuch as, whether ſuch 
a man gave ſuch another a blow, or a wound | 

with à ſword, or fired a piſtol at bim, or 
whether ſuch an one delivered a a 
paper to ſuch another; though eyen t eſe may 
ſometimes be collected 'by inference from = 
cumſtances. Theſe things are ſo plainly 
matters of fact, that no ſophiſtry i in the world 
can make' them appear to any body to be mat- 
ters of Jaw, Bat the latter, or ſecondary, 
facts are facts of 4 more abſtract, or remote, 
kind, and may often be collected from the 
former by mere reaſoning, without [the help, 
of external bo wan Such is the intentior 
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of a man in breaking open and entering, a 
houſe by vight; which, if it be ta commit 4 
felony, makes the breaking and entering the 
houſe amount to the crime of burglary, which 
is puniſhed, with death; but, if it be to com-, 
mit a treſspaſs only, (as, fot inſtance, to beat, 
or to frighten, ſomebody in the honſe,) makes 
it only a miſdemeanour, which is puniſhable 
by fine and impriſonment, - And ſuch is the 
intention of a writer jo writing) and publiſhing 
a paper againſt the meaſures. of government; 
which, if it be to raiſe a ſpirit of diſcontent in 
the people againſt their governors, is crimi- 
nal, and makes the writer and publiſher liable, 


to puniſhment ; but, if the paper is intended 


only as a petition to the king, or avy inferior 
magiſtrate, praying him to deſiſt from a meas, 
ſure. by which the petitioner thioks himſelf 
aggrieved, and it is delivered only to the pet- 
ſon from whom the redreſs is prayed, it is an 
innocent intention, and cannot make the act 
of publiſhing the paper the object of puniſh- 
ment. In all theſe caſes the intention of the 
party accuſed is a matter of fact, as well as 
the giving a blow, or a wound with a ſword, 
or firing the piſtol, or breaking and entering 
che houſe, and the writing and publiſhing the 


paper, though it is of a leſs gtoſs and obvious 


nature 
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nature than thoſe other facts, and Teſs capable 
of being proved by the poſitive teſtimony ok 
witneſſes, and ſometimes can only be col- 
lected from © thofe other facts by reaſoning 
upon them; I ſay, ſemetimet, becauſe for the 
moſt part, (as we have ſeen above,) it will 
alſo admit of confirmation and explanation by 
the teſtimony of witneſſes, Theſe faQts there. 
fore, from their being concomitant circum- 
ſtances of the former, or more ſimple, facts, 
may with ſome propriety be called ſecondary 
facts, if the former be called primary ones. 
And this diſtinction may perhaps be uſeful to 
prevent theſe ſecondary facts from being con- 
founded with matters of law, with which they 
agree only in this point, to wit, that ſome . 
degree of reaſoning is to be uſed in diſcuffing 
and inveſtigating them both. But the differ- 
ence between the caſes is this. The reaſon- 
ing to be uſed in the inveſtigation of matters 
of law is grounded on the knowledge of the 
Jaw, and can only be uſed by perſons who are 
poſſeſſed of that knowledge; whereas, in the 
caſe of theſe ſecondary facts, the reaſoning to 
be uſed is grounded on common ſenſe and a 
knowledge of the world, and the preſent tran- 
ſactions of it, and the ſtories that are told of 
e in ative life and in offices of great 
rank 
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rank and power; all which (as we before 
obſerved,) are things that, are often better 
known to jurymen than to judges. And 
therefore we may conclude, that if no evi- 
dence could be produced by witneſſes to con- 
firm or diſprove theſe ſecondary, facts, yet the 
jury would ſtill have, a right to judge of them, 
and to infer them from the primacy facts by 
the exerciſe of their own reaſon, But it al- 
moſt always (or, perhaps, abſolutely always) 
happens that theſe ſecondary facts, though 
they may in ſome degree be inferred from the 
primary facts by mere reaſoning, yet may be 
alſo confirmed, or controuled and diſproved, 
by the poſitive teſtimony of witneſſes ; which 
diſtinguiſhes them ſtill more clearly from 
matters. of Jaw, (in determining which the 
teſtimony of witneſſes is wholly inadmiſſible, 
and proves them beyond a doubt to be matters 
of fact, in the law ſenſe of the phraſe, or 
objects of the confideration and determination 
of a jury, according to the fundamental. po- 
ſition above laid down, to wit, that ſuch 
matters are proper objects of the conſideration 
and determination of a jury as are capable of 
being proved, or diſproved, by the evidence 
of witneſſes. I conclude, therefore, that both 
the jntention of the writer and publiſher of a 


paper 
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paper chergel to be a ſediti6us libel, and the 
Hnilency of thE paper to diſturb the public 
peace, or produce the bther | melee 
effects let forth in the information (which 
ate ſecondaty facts in the ſenſe hetein before 
defined, are proper objects for the conſidera- 
mon and detefmination of a jury, or, in the 
bſual Jaw-phitaſe, - mitters of fact, as well as 
—_ {Qual writing and publication of it. * 
If this concluſion is juſt, the” whole bufiriels 
of a juty, upon the trial of an information 
for writing and publiſhing a ſeditious libel, 
may be ſaid in few words to be this; “ To 
tnquite into the conduct of the perſon charged 

with having written and publiſhed the paper 
in queſtion, by the means of the evidence of 
witneſſes and of ſuch fair inferences as they, 
the jury, by their natural reaſon and good 
ſenſe, are able to derive from the ſaid evi- 
dence; and, having thus diſcovered what the 
conduet of the ſaid defendant, with reſpect 
to the ſaid charge, has been, to compare it 
wick the conduct imputed to him in the in- 
formation; and, if they find it to be the ſame 
with the conduct imputed to him in the 
information in all points, to affirm the in- 


formation, by finding the defendant guilty of 
the 


[ 31 


the charge in the manner and form ſet forth 
in the information, (for thoſe are the words 
uſed in à verdict of conviction;) and, if they 
find his conduct, as proved by the evidence, 
to fall ſhort of the conduct imputed to him 
in the information in any of the four points 


above · mentioned, to deny the information, 


by finding the © defendant Not guilty of the 
charge in the manner and form ſet forth in 
the information, which are the words uſed 
in a verdict of acquittal.” This ſeems to me 
to be an accurate and plain deſcription of the 
duty of a jury on the trial of one of theſe 


nden. 


When the jury have thus exerciſed their 


office of enquiring whether the defendant's 
real conduct has been commenſurate with the 
conduct imputed to him in the information, 
and have determined that it has been ſo, by 
finding him guilty of the charge in the man- 
ner and form ſet forth in the information, 


there ſtill remains another point to be con- 


ſidered before Judgment can be given againſt 
the defendant, which is, whether the offence 


fo charged and found by the jury is a public * 


offence, or an object of legal puniſhment, 
| For, T7 it ſhall be made appear by juſt and 
F 


legal 


— 
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legal. 1 at the. bar, that the writing 
and publiſhing the paper in queſtion, thou 
it was:done deliberately, and has the tendepcy 
aſcribed to it in the information, yet is not 
an. offence of ſuch great and public conſe- 
quence. as to be an object of legal puniſh- 
ment, it will be the duty of the court to 
forbear giving judgment againſt dhe deſen- 
dant, and to diſmiſs him with  impunity,, not» 
withſtanding the verdict of conviction found 
againſt him by the jury. But this, I appre- 
hend, is a matter which the judges oply haye 4 
right to determine, either upon a motion made 
before them on the behalf of the deſend ant 
in arreſt; of judgment, or of their. own acoord, 
without ſuch a motion, if they of their omn 
accord. come to be of opinion that the facts 
changed in the information do not conſlitute a 
legal offence. For this is really and truly a 
matter of law, and not a lecondary fact, or 
iaference from other facts, nor a matter to 
which the teſtimony of witneſſes ig in . any 
degree applicable, (like. the intention of the 
writer and the tendency of the. paper, and 
other ſuch ſecondary; facts as haye been 
aboye mentioned,) and - therefore is nat. a fit 

object of the conſidetation and determinatien = 


of a jury. An inſtance or two will make 
* this 
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this matter very plain, Tt is certainly 2 
public and puniſhable offence to publiſh | a 
per tending to diſgrace and vilify the 
pon the throne, and akenate the affections 
his ſubjeAs from his perſon and government, 
more eſpecially if the imputations thrown out 
againſt him are falfe, This was the offence 
icke by Doctor Shebbeare in the reign 
of our late gracious Sovereign, George II. 
for which, in the opinion of moſt people, he 
was deſervedly puniſhed. But, if the ſame 
abuſe were now to be re-publiſhed againſt 
the ſame good monarch, it may be doubted 
whether the publiſher of it would be an ob- 
Je of -legal puniſhment, though he would 
juſtly incur the cenſure, and excite the i 
nation, of afl good men that remembered the 
Juſt and prudent government, and reſpected 
the memory of our late ſovereign. For, as 
it can nb longer tend to produce the ſame bad 
effects as formerly, the monarch, who was 
rhe teen "of it, being no Jonger among the 
living, it ' ſeems unreaſonable to ſuppoſe that 
i could be the object of that legal 'cetifure 
which was grounded on. its tendeney to pro- 
duce” thoſe bad effects. Vet it might be ſaid, 
on the other hand, that it ſtill had a tendency 
to produce Folie bad effects, *thbbgh' not the 
1 — before, nor of ſo great importance , 
125 . p 49 4 Sn ee 


— —— — — — > oe — —— — 


. 

and that, on account of its ſaid tendency to pro- 
duce theſe lefler bad effects, it ought ſlill to 
be the object of ſome, though a leſſer, legal 


puniſhment. And to this it might be replied 
on the behalf of the re-publiſher, that every 


act that in a ſmall degree has a tendency to 


produce ſome ill effect, ought not to be the 


object of a legal puniſhment, and is not ſo by 
the law of England ;—that, for example, the 
.moſt ſcurrilous words ſpoken, (but not writ- 
ten,) even of a perſon now alive, are not the 
object of ſuch puniſhment, but only of a 
civil action; and many ſcurrilous words are 
not even the object of a civil action, but only 
of a proceeding in the eccleſiaſtical court of 
the biſhop of the dioceſe, carried on pro 
ſalute anime, et correctione morum ;—that only 
thoſe actions are the objects of legal puniſh- 
ment in the temporal courts which, have a 


tendeney to produce ſome very pernicious 


public conſequences, and diſtutb the admi- 
niſtration of the government; A and that this 


was not likely to be the effect of a republi- 


cation of the abuſe upon our deceaſed. foyer- 
eign; and conſequently: that ſuch a republi- 
cation was not the object of legal puniſhment. 
Now in all this argument the teſtimony of 
witgeſſes is evidegtly quite inadmiſſible ; nor 
can mere reaſon, or. common ſenſe, deter- 


mine 
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mine on which fide the truth lies : but it 
is plain that this can only be determined 
by the principles of the criminal law of 
England, and the deciſions of former jud ges, 
upon ſolemn arguments, in caſes of the ſame 
kind, or that are nearly ſimilar to it, if ſuch 
are to be found: and, therefore, it is truly a 
matter of law, and muſt be determined by 
the judges only. But this does not at all in- 
terſere with the right that has been above 
aſcribed to the jury, of determining the truth 
of all the charges contained in the informa- 
tion, or declaring whether, or no, the con- 
duct of the defendant, as proved by the wit- 
neſſes, agrees, or is commenſurate, with the 
conduct imputed to him in the information, 
with reſpect to all the allegations of which the 
information Is compoſed. 


2 have ARS gone through all 1 had to offer 
in the way of reaſon and argument, con- 
cerning the extent of the province of the jury 
in the trial of an information for publiſhing 
a ſeditious libel, I am ſenſible, J have uſed a 
great number of words on this occaſion, and 
even ſome repetitions, which I knew not well 
how to avoid, and which, I therefore hope, 
the reader will excule ; more eſpecially as 


" the reaſon of my treating this matter ſo fully 
g was 


8 


I that he might clay ke. the grounds 
ppon which I haye preſumed to differ in opi- 
pion from thoſe learned and reſpeRable per- 
fons who have declared, that the intention of 
ide . pobliſher of a ſeditious paper is 'a matter 
of law, . which the Jury have no right to 
conſider. The great reſpect due to thoſe 
eminent perſons made me at fiſt almoſt afraid 
to Gif from them, and excited me to exa- 
nine the ſubje&t with as much care and at- 
Enten 83 1 was capable of beſtowing on it; 
in conſequence of which, 1 begame perfely 
convinced, that their opinion Was not well-⸗ 
Founded. And the fame relpe& to their 
2atbority made nie afterwards cautions of ex- 
Nefüng tbe opinion 1 had fortned"in oppo- 
Fition to that which they had declared, with- 
out, at the ſame time, fetting forth, in the 
ſulleſt manner I could, the reaſons upon 
which 1 had preſumed 10 differ from them, 
and adopt the other opinion. And now, 
that 1 haye ventured to ſtate and maintain 
hat other opinion, 1 ſhall (from the ſame - 
motiye. of reſpect to thoſe great perſons) en- 
deavour to cophrm and ſupport it by the 
; authority, of other great perſons who formerly 
held the Came high gffices of judieature wit 
; themſelves, oppolipg judge to judge, and chief 
ase to. chief Juſtiees:.10, gt leaſt, equal . 
ah v7 | $ 
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guments, 1 in the coutſe of this 1 - 


airy, have been deduced from reaſon "only, 
in f favour. of \hat T take to be the trüe 4 


ee n ee 


©; 


"» the fan trial or "oh geben bilki 
who were _— in the lalf year of 5 
reign of king, James IT. by an information 
in the court rt of King's-bench for publiſhing 
a, ſeditiqus; libe), Sic Robert Sawyer, (who 
bad been attorney general,) Mr. Finch, and 
Mc. Somers, (who was afterwards Lord-chan- 
cellor,) were of counſe] for the biſhops, and 
dir Thomas, Poways, (the then attorney-ge- 
neral,) and, S William Williams, (the then 
ſolicitor- general,) were of counſel for d 
Crown, Sit Robert Sawyer contended, ; 
* both the fallity of the paper, and that p 
« was malicious and {ditious, were all mat- 
© ters of fact to be proved; and made * 
the firſt head of his ſpeech to the jury: 
45 


„„ 
that here we ſee, that the falſehood of the 
paper, the malicious intention of the writer, 


and the ſeditious tendency of the paper, are 


all aſſerted by this learned lawyer to be mat- 
ters of fact and objects of the confideration 
of the jury. His brother - oounſel held the 
ſame language. Mr. Finch expreſſed himſelf 
thus: If you, gentlemen, ſhould think 
© that there is evidence to prove the deli- 
60 very, by the biſhops, of the paper ſet forth 
« in the information, yet, u unleſs their pre- 
« ſenting it to the king in private may be 
« ſaid to be a malicious and ſeditious libel, 
* with an intent to ſtir up the people to ſe- 
« dition, and to diminiſh the King's prero- 
« gative and authority : unleſs” all this can 
* be found, there is no man living can 
« find the biſhops guilty upon this informa- 
© tion,” This was aſſerting, that the 2, in- 
tention of ſtirring up diſcontents in the minds 
of the people againſt the King, was an eſſen- 
tial part of the charge, and one that the jury 
ought to take into their conſideration; and 
Not leave to the judges as a mere inference of 
law. Mr. Somers ſpoke next, and ſaid, That 
* the paper could not poſſibly ſtir up ſedi- 
10 tion in the minds of the people, becauſe 


4 it was: s preſented to the King alone, Falſe 
9 « it 


UH 
et it could not be, becauſe the matter of it 
« Was true. There could be nothing of ma- 
«- lice: for the occaſion was not ſought; the 
«. thing was preſſed upon them. And a libel 
te jt could not be, betauſe the intent was in- 
% nocent.“ The attorney-general, Powys, 
thereon ſaid, That he ſheuld not no meddle 
« with what the defendant's counſel had of- 
&© fered, becauſe it was not pertinent,” And 


then Sir Robert Wright, the chief juſtice, in- 


terpoſed with theſe” remarkable words: Yes, 
« Mr. Attorney, I'Il tell you what they offer; 
ee which it will lie upon you to give an anſwer 
e to: they would have you ſhew how this 
«has . diſturbed the government, or dimi- 
« niſhed the King's authority.” Here then 
we have king James IId's chief juſtice of the 
King's- bench expreſily declaring in this ce- 
lebrated trial at bar, that the tendency of the 
paper in queſtion, to diſturb the government, 
ought to be made out to the ſatisfaction of 
the jury. Mr. Juſtice Powell ſaid, The 
«* contrivance and publication are both mat - 
« ters of fact, and, upon iſſue joined, the 
« jurors are judges of the fact, as it is laid 
< in the information,” Mr. Juſtice Hollo- 
way, after the evidence had been ſummed 
up: to the jury, ſpoke theſe words ; © The 

G « queſtion 
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« queſtion is, whether this petition be 1 lis 


« hel, or no. Gentlemen, the end and intent 
te of:every action it to be confidered ; and like - 
<. wiſe i this caſe we are to conſider the 
t nature of the offence that theſe noble per. 
* ſons are charged with, It was for deli- 
„ vering a petition, which, according as they 
te have made their defence, was with all hu - 
e mility and decency that could be: ſo that, 
« if there was no ill intent, and they were 
« fot men of evil lives, or the like, to de- 
« liver à petition cannot be a fault, it being 
« the: tight of the ſubject to petition. JF 
« jou are ſatisfied there was an ill intent ion of 
« ſedition, or the like, you ought to find them 
« guilty: but, if there be nothing ia the 
« cafe of that kind, I think it is no libel. 
« Jt i left to you, gentlemen : but that is my 
% opinion.” The jury are here exprefaly di- 
rected to confider, whether the biſhops had 
any intention of ſedition, or het, in preſenting 
their petition to the King, and to find them 
guilty, or not guilty, accordingly. 80 far was 
this judge from thinking, that the intention 
of the defendants was a mere infetenee of 
law, which the jury had no authority to make, 
Mr. Juſtice Powell went further ſtill, and 
laid, chat the falſehood of the paper, as well 

wants? a8 
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as the chalicious: intention of the publiſher of 
u, and its tendeney to diſturb the govern- 
ment, ought to be proved: by which we 
may obſetve, by the bye, that the modern 
inan, That the falſehood charged: upon 
« a libel in an io formation, is not a material 
4 part ob the charge, and needs not be proved,” 
was not at that time univerſally adopted 
by the judges. His words are as follow: 
„Truly, 1 cannot ſee, for my. part, any thing 
of ſodition, or any ether crime, fixed upon 
4e theſe. reverend fathers. - For, gentlemen, 
% to Make it à libel, it muſt be falſe, it. muſt 
© be malicious, and it muſt dend to ſedition. 
« As 40 the falſebeod, I ſee nothing that is 
_ «4. offered-+ by the king's counſel, por; any 
«thing as to the malice. Now, gentlemen, 
© the matter of it is before you; you ere to 
« conſider of it, and it is worth your; conſi- 
deration. &e.” Such were the directions 
of chief Juſtice Wright, and Juſtice Hello way, 
and Juſtice Powell, at this famous trial: by 
which we ſee, that the intention of the de- 
fendants in publiſhing the petition, or paper, 
and the tendency of the paper to raiſe di- 
contents in the minds of the King's ſubjects 
agaioſt his government, were ſo. far from be- 


ing coakidered by them as mere ipferences of 
G2. law 
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law, which they, the judges, only had: die 
to make, that they were recommended to the 
conſideration of the” jury as the principal ob- 
jects, to which it was neceflary for them to 
attend. And chief Juſtice Holt appears to 
have been of the ſame opinion, when he 
ſummed up the evidence to the jury upon 
the trial of the information againſt Totchin, 
the writer and publiſher ' of .certain Papers, 
called The Obſervators, in the year 1704. His 
words, on that occaſion, were as follows: 
© Gentlemen of the Jury, this is an- infor- 
«- mation for publiſhing libels againſt the 
« Queen and her government.“ And then, 
after ſtating the proof of the publication, and 
reading ſome paſſages from The Obſervators, he 
goes on in this manner: So that, now you 
« have heard this evidence, you are to con- 
« fider whether you are ſatisfied that Mr. 
« Tutchin is guilty of writing, compoſing, 
e and publiſhing theſe Libels. They ſay they 
« are innocent papers, and that nothing is a 
„ Libel but what reflects upon ſome parti- 
« cular perſon, But this is a very ſtrange 
t doctrine, to ſay it is not a libel reflecting 
on government to endeavour to poſſeſs the 
« people that the government is male- ad- 
* miniſter'd by cortupt perſons that are em- 


* ployed 


* 
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t ployed in ſuch and ſuch Nations, either in 
e the navy or army. For it is very neceſſary 
e for all governments that the people ſhould 
&. have a good opinion of it: and nothing 
can be worſe than to endeavour to procure 
& any animoſities as to the management of it. 
« This has been always locked upon as ' a 
« crime; - and: no government can be ſafe; 
% without it be puniſhed, Now, you are to 
« conſider, whether thoſe words, I have read 
4 to you, do not tend to beget an ill opinion 
« of the adminiſtration of the government.“ 
Here we find this able Chief Juſtice expreſsly 
directing the jury to conſider the tendency of 
the papers in queſtion, to wit, Whether they 
do not tend to beget an ill opinion of the 
adminiſtration of the government? How dif- 
ferent is this conduct from aſſerting that this 
tendency is a mere inference of law, which 
the judges only have a right to make, with- 
out any concurrence of the jury? From theſe 
authorities, together with the reaſons above 
ſet forth, I flatter myſelf, that the reader 
will join with me in concluding, that, upon 
the trial of an information for writing and 
publiſhing. a ſeditious paper, the jury have a 
right to determine all the particulars of the 
charge, the malicious intention of the writer, 
| and 
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and the miſchieuous tendency of the paper, 
as welt as the more ſim ple facts of the writ- 
ing and publication of it, and the meaning 


ef the blanks and feigned names in it; and 
that the only queſſion, which the judges are- 
to determine, is, whether, if the whole in- 
ſormation, with. all the allegations contained 
in it, the malicious intention of the writer, 
ud the miſchievous tendency of the paper, 
de admitted by the defendant, Or found by | 
the jury, to be true, the conduct fo, deſcribed 
and fouod, is an object of legal cenſure, 1 
could wiſh, that even this laſt particular were 
alſq ta be determined by the jury: but it 
rather, I muſt confeſs, appears to me hang 
| em want the judges. 1 
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Inro THE Qu rio, 


WHETHER JURIES ARE, OR ARE NOT, 
JUDGES OF LAW, AS WELL AS OP FACT ; 


With a particular Reference to the 


CASE OF LIB EIS. 


— ---- 
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AN 
ENQUIR Yo Rep 


F\HE importance and adyantages 
which ariſe io the liberties of the 
ſubject, from trials by jury, are fo univer- 
ſally acknowledged, that, to Eng/i/bmen, it 
may be preſumed, little need be ſaid upon 
as head, This great privilege has ever 
been the pride and the boaſt of our anceſ- 
tors; it has excited the higheſt applauſe, 
and been the admiration cf foreigners ; and 
is juſtly conſidered as the greateſt ſecurity 
of our lives and properties, and the beſt de- 
fence againſt tyranny and arbitrary power. 


But this great privilege, though too 
ſtrong to be battered down, may yet be fo 
undermined by ſubtle pretences, as to be ren- 

H dered, 


ö 
| 
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dered, in many caſes, of very little worth. 
In particular, ſome poſitions have been laid 


down by certain Lawyers, with reſpect to 


the doctrine of libels, which have the moſt 
fatal aſpect upon the liberty of the preſs; if 
they do not tend to. a total annihilation of it. 
Thus it hath ſometimes been aſſerted, from 
our benches of juſtice, and again repeated 
at a period of time not very remote from 


the preſent, that jurymen, particularly in the 
caſe of libels, are judges of the Fact only, 


and not of the Law. That. is, that if any 
man is charged in any information or in- 


dictment, with writing, printing, or pub- 


liſhing, any book, pamphlet, or paper, which 


is in ſuch information or indictment tiled a 


libel, it is not the buſineſs of the jury to 


enquire, whether ſuch book, pamphlet, or 
paper, really be a libel, or not; but only 


into the ſimple matter of fact, whether 


the perſon ſo charged be the author, printer, 


or publiſher of ſuch book, pamphlet, or pa- 


per ; and to leave the matter of the libel, 


the determination whether it be a libel or 


not, entirely to the Court, 


| But 
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But if this principle be once admitted, a 
very moderate degree of reflection may be 
ſufficient to convince us, that for the people 
of England then to pretend to be in poſſeſſion 
of a freedom of the preſs, would be ridiculous. 
They would then have no liberty of the preſs, 
but what the judges of the court of King's 
Bench might think proper to grant them; 
who, if they were influenced by any the moſt 
infamous and corrupt miniſtry, or by any 
other motive, might puniſh as a violator of the 
laws, any author, printer, or publiſher, for 
writing, printing, or publiſhing, any book 
or paper whatever, which they might be diſ- 
pleaſed with, and-think proper to declare a 
libel, This then being the natural, the un- 
avoidable conſequence of this poſition, That 
jurymen are not, in theſe caſes, to judge of 
the law, as well as of the fact; a poſition re- 
plete with the moſt fatal conſequences to the 
liberties of this kingdom; it is of the high. 
eſt importance to' enquire, whether it has 
any * Wr in Jaw or in reaſon, 


"Now chit jurymen have a \ legal right * 


determine the matter of law, as well as the 


matter of fact, in the caſe of libels, and in 
H 2 other 


him, but whether he hath been guilty of 4 
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other caſes, if they think proper, appears 

very clear. lo Magna Charta, cap. a9. 
it is declared, that no freeman ſhall be- 
« taken, or impriſoned, nor be diſſeized of 

«© his freehold, or liberties, or free cuſtoms, 
* or be out-lawed, or any other way deſtroy- 
« ed; nor ſhall we paſs upon him, or con- 


e demn him, but by. the lawful judgement 


&« of his peers, &c.“ That, is, that no man 
can be legally puniſhed, in any way what- 
ever, without a fair trial by a jury of twelve 


men; and without their finding him guilty 


of ſome crime which the law declares pu- 
niſhable. It cannot be ſuppoſed to be con- 
Gſtent with this, that any jury ſhould be ar- 
bitrarily directed to bring any man in guilty, 
when they are not convinced in their own 


minds, whether the action the accuſed per- 


ſon is charged with be a crime or not. No 
man (ſays Magna Charta) ſhall be puniſhed, 

but by the /awful ' judgement of his peers ; it fol- 
lows then that they are his proper judgeta 
judges not in part only, but of the whole 
matter ; judges not -only whether he hath 
been guilty of the action alledged againſt 


crime. 
„ A 


1681 


« A Jury of twelve men (ſays Lord chieſ 
« Juſtice Coke) are, by our law, the only pro- 
« pet judges of the matter in iſſue befote them. 
And that great oracle of law, Litileton, de- 
clares, $ 368. That if a jury will take 
e upon them the knowledge of the law up- 
on the matter, they may.” To which 
Coke in his Comment thereupon, agrees; 
and we have, to the ſame purpoſe, the opi- 
nion of a very reſpectable gentleman, who 
held one of the higheſt tations in the law, 
and who was as much diſtinguiſhed by his 
knowledge in his profeſſion, as by his inte- 
grity and nnn 


And i it is notorious, that, . in many caſes, 
juries do conſtantly judge of matters of law, 
as well as fact. When perſons are indicted 
for murder, it is a matter of law, whether 
the adion committed, provided the fact be 
proved, fall under the denomination of ur- 
ther, man aug bter, chance-medley, or felf- 
agſence; and yet theſe matters of law are de- 
termined by the jury. The court inform 
the jury, what it is that conſtitutes an action 
murder, 5 &c. and the jury 

themſelves 
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themſelves apply thefe general principles of 
law to the particular fact which they are 
appornted to try, and then bring in their 
verdict according to their own judgements, 
e All that the judges do (ſays an old au- 
ic thor *) is but advice, though in matter of 
« /aw; and it is the jury only that Judges 
* one guilty, or not guilty of murder, &c.” 
And in moſt general iſſues, as upon Nor 
Guilty pleaded in treſpaſſes, breaches of the 
peace, or felonies, though it be matter in 
Jaw whether the party be a treſpaſſer, a 
breaker of the peace, or a felon ; yet the 
jury do not find the fact of the caſe by itſelf,, 
leaving the law to the court ; but find the 
[| party guilty or not guilty generally. The 
1 law (ſays the author juſt quoted) conſi- 
'« dering the great burden that lies upon 
* the conſciences of jurymen, has favoured: 
| * them with this liberty. They may take 
i upon them the knowledge of what the 
i « /aw is in the matter, or upon the truth 
| « of the fact, as well as of the knowledge of 
e the fact; and fo give in a verdict gene- 
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ee Guide to Engliſh Juries, publiſhed in 1682. | 
« rally, 
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rally, that the defendant is guilty or not. 
And indeed. even the very cuſtom of bring- 
ing in Jpectal verdicts, in thoſe nice and intris 
cate caſes in which juries will not venture to 
take upon themſelves the knowledge of the 
law, - but chuſe to leave it to the determina» = 
tion of the judges, appears.to be a proof that, 
in other caſes, they do take upon themſelves 
the determination of it. 


Now if i appears to be the cuſtom and 
the right of juries to determine the matter 
of law in other matters, what reaſon can be 
aſſigned, why this right ſhould be taken 
from them in the caſe of libels only? * A- 
% mong other devices (ſays another old au- 
« thor bw to undermine the rights and power 
« of juries, and render them inſignificant, 
« there has been an opinion advanced, That 
« they are only judges of fact, and not at 
« all to conſider the law. Thus ſome 
t people argue; but it is an apparent trap 

at once to perjure innocent juries, , and 
« render them ſo far from being of good 


— Englit Liberties, or Free- berk SubjeR's, ben. 
8 P. 121. | 
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« yſe, as to be only took 3 to 
« ruin and murdet their i innocent r ts 
« with the A formality.” 4 


1 appears clearly from the ew of the in- 
ſtitution of juries, and from the declarations of 
the greateſt lawyers, that the jurors are the 
only proper judges of the matters which 
they are appointed to try: * Whether —— 
te an act was done in ſuch or ſuch a manner, 
« {ſays Sir John Hawles *,) or to ſuch or 
* ſuch an intent, the jurors are judges, For 
* the court is not judge of theſe matters, 
* which are evidence to prove or diſprove 
the thing in iſſue. And therefore the wit- 
* neſſes are always ordered to dired? their 
« ſpeuch to the jury; they being the proper 
« judges of their teſtimony. ' And in all 

11 pleas of the crown, the priſoner is {aid 70 
* put himſelf for trial upon bis country; which 
« is explained and referred by the clerk of 
the court, to be meant of the jury, ſay- 
ing to them, which Ty You. are.” 2” M 


8 See a Dialogue between a Barriſter at Law and 
a Jory-man. | | 


| "being 
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being then manifeſtly the right, and the du- 
ty of jurymen, to judge entirely of the whole 
matter before them, it is caſy to ſee what is 

the proper buſineſs of the judge. He is to 
Nate the law to the jury, and he may deli- 
yer his opinion, where the caſe, is difficult ; 
but they are under do kind of obligation to 
be guided implicitly by that opinion. The 
office of a judge, Coke obſerves, is jus di- 
cere, not jus dare: not to make any law by 
ſtrains of wit, or forced interpretations; but 
plainly and imparyally to declare the lay al- 
ready eſtabliſhed, And the jury are to ap- 
ply the general rules and maxims of law, or 
any particular ſtatute or ſtatutes, to the par- 
ticular fact which is the object of their en- 
quiry. This being the caſe, the duty of a 
jadge, in the buſineſs of libels, as well as of 
other matters, is very plain: He is to in- 
form the jury what the lau ſays concerning 


Uülbbels, and they ate to apply that law to the 


particular fact in queſtioh. This is the me- 
thod in which the judges act, when they act 
rightly,” in other matters; and in this map- 
ner they certainly ought to act in the calc pf 
Ne They are not to dictate to the jury 
I | what 
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what verdict they. are to bting in; but only 
to inform their judgments, by inſtructing 
them in ſuch points of law as they, from 
their fituation in life, may reaſonably be ſup- 
poſed to be unacquainted with. A judge 
br, not to ſay to a Jury: This book, 
« pamphlet, or paper, is a libel; and if you 
are convinced that this man wrote, ptint- 
& ed; or publiſhed it, you muſt find him 
« guilty. But ſhould firſt declare to them, 

what the law ſays concerning libels; and 
then leave them to apply it to the point in 
queſtion: to enquire whether the particular 
action with which the accuſed perſon is charg- 
ed, be a breach of the laws; and then to en- 
quite whether he is guilty of that breach? 
And it is therefore clear, that, as the; jurors 
are the proper legal judges of the bole mat- 
ter, they ought not to bring in any man 
guilty, in any caſe, upon the mere 7þ/e dixit 
of a judge, nor unleſs the guilt of the perſon 
they are appointed to try, be made evident 
to them, If no evidence is produced ſufficient 
- to'Convince them, that the perſon has been 
' guilty of a criminal action, of an action which 
= "is contrary to the omg they ought, in ſuch 
Wet cCaſe, 
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caſe, to acquit him for want of ſufficient 
evidenee ; not ought they ever to bring in a 
man guilty. of a crime, merely becauſe he is 
proved to have committed the fimple fact 
with which he is charged, unleſs they are 
convinced, that the commiſſion of that fact 
is a crime, a violation of the laws. © If mere- 
ly in compliance (ſays Sir John Hawles) 
* becauſe. the judge /ays thus, or thus, a 
« jury (hall give a verdict, though ſuch a 
t verdict ſhould happen to be right, true, 
« and juſt; yet they, being not aſſuted it 1 
« /o, from their own underſtanding, are for- 
« ſiuorn, at leaſt in foro conſcientie,” Nor 
ought any jury, in libels, or in other caſes, 
to be influenced by either judges, or coun- 
ſel, who torture ſentences in any book, or 
paper, ſtiled a libel, into a bad ſenſe, when 
they are capable of bearing a good one; 
for it is a maxim in law, that Verba accipienda 
ſunt in mitiori ſenſa. 


If a jury are not e that any 
man is guilty of the 1040/e that is exhibited 
in an indictment againſt him; at leaſt 
of all which does materially conſtitute the 
offence ' with which he is charged: they 

| 2 have 


- 
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nen Nie om be an; nl. by 
their oaths, to acquit him. Are you not 
« {worn (ſays Hawles) That you will well 
* and truly try, and true deliverance male? 
There is none of this ſtory of matter of 
„fact diſhinguiſhed from law in your oath. 
« But your are well, that is, fully, truly, and 
« ; partially to try the priſoner. 80 that if, 
e upon your conſciences, and the beſt of 
« your underflanding, by what is proved a- 
* painſt him, you find he is guilty of that 
% crime wherewith he ſtands charged; that is, 
& deſerving death, or ſuch other puniſhment as 
* the law inflicts upon an offence. fo deno- 
* minated; then you are to ſay, he is guz/ty. 
% But if you are not ſatisfied, that either 
« the act he has committed was treaſon, , or 
« other crime, (though it be never ſo often 
« called fo) or that the act itſelf, if it were 
&« fo criminal was not done; then what re- 
* mains, but that you are to acquit him? 
« For the end of juries is to preſerve men 
* from oppreſſion, which may happen, as well 
by impoſing. ot ruining them for that as a 
*:cy;me, Which indeed is none, of at leaſt 
« not ſuch, or ſo great, as is pretended ; as 
"% oy charging them with the commiſſion of 
« that, 


162 } 


<« that, which, in truth, was not committed. 
40 And how do you well and truly try, and 
40 true deliverance make, when indeed you do 
« but deliver him up to others to be con- 
« demned, for that which you do not believe 
« to be any crime.” 


It has been ſaid, that the uſual epithets, 
which are in indictments or informations for 
libels, namely, that they are fa//e, /candalous, 
and malicious; or ſeditious, and with a deſign 
to raiſe inſurrefions againſt the government, 
&c. are only words of. courſ-, and mere 
matter of form, which is not to be attended 
to: They have been compared by great 
perſonages in the law, to the uſual phraſe 
in indictments for murder, being mou d by the 
inſtigation of | the devil, and others of that 
kind. But a very little conſideration will 
convince any impartial man that this is mere 
ſophiſtry. Every man ſees that that phraſe 
juſt mentioned, and others of that ſort, are 
mere words of courſe ; but the other epi- 
thets, falſe, ſcandalous, malicious, ſeditins, 
&c. which are uſed in informations for li- 
bels, are manifeſtly efential words, which do 
eithet make, or, at leaſt, aggravate, the crime 
al charged. 


charged. If any man is charged, in any in- 


formation or indictment, with writing, print- 
ing, or publiſhing a ſcandalous, Falſe, and 


malicious, or ſeditious libel, and no evidence is 


Jaid before the jury of any thing but the 
barely writing, printing, or publiſhing ſuch 
a book, can a conſcientious and intelli- 


gent jury bring in any man guilty upon 


fuch evidence ? They certainly cannot ; for 
no evidence of guilt is laid before them. 
Writing, publiſhing, or printing books, are 
in themſelves innocent actions; it muſt be 
proved, therefore, that the books themſelves 
contain ſomething, in its own nature, crimi- 
nal, or there can be no guilt ; and that the 
Jury ought to determine, or they determine 
nothing. And it is indeed even a matter of 


fact, as well as a matter of law, whether 


any book or paper be falſe, ſcanaalous, 2 
eious and Jedrrmus, * or not. Ih 


ebe following are ſome of the arguments 
made ule of by Lord Chief Juſtice Teferys, 


in his charge to the jury, on the trial of 
Sir Samuel Bernardiſton, in the court of 
King's Bench, for a midemeanour, in N faiſhy, 


n maliciouſiy, and ſeditiouſly writing 
and 


1 
and publiſhing certain letters, againſt the 
peace of the King, his crown and dignity, 
&c. Theſe letters were never printed; and 
all the publication which was endeavouted to 
be proved, was, that they were ſent to the 
po- ce. lt hath been objected, (ſaid Jef- 
« ferys) that inaſmuch as the words fa/fly, 
& ſeditiouſly, maliciouſly, factiouſiy, and the like 
«.words, are in the information, they would 
have you believe, that there being no 
evidence of any ſuch thing as ſaction. 
« malice, and ſedition, or that the man did 
« jt maliciouſly, and adviſedly, and ſediti- 
« ouſly, (which ate the words in the premi- 
« ſes, as I may call them, or the preamble 
“ of the information) therefore they muſt 
« be acquitted of that part. Now as to 
<« that, I told them then, and tell you now, 
« gentlemen, that no man living can diſco- 
vet the malicious evil deſigns and inten- 
* tions of any other man, ſo as to give evi- 
% dence of them, but by their words and 
« ations. No man can prove what I intend 
but by my words and actions. Therefore 
if one doth compaſs and imagine the 
« death of the king, that, by our law, is 
« High-treaſon ; but whether or vo he be 
10 * guilty 
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* guilty of this treaſon,” ſo as io be con- 
« victed of it by another, is not proveable, 
* or diſcoverable, but by ſome words of 
actions, whereby the imagination may be 
* manifeſted. And therefore my imagin+- 
* ing, my compaſſing, which is private in 
« my own mind, muſt. be ſubmitted to the 
judgment that reaſon and the Jaw paſſeth 
A upon my words or actions; and then the 
action itſelf being prove, that diſcovers 
with what mind the thing was done. 
< Suppoſe any man, without provocation, 
© kills another; the words, of the indict- 
* ment are, That he did it maliciouſly, fe- 
« Joniouſly, not having the fear of God be. 
« fore his eyes, but being moved and ſe- 
« duced by the inſtigation of the devil. 
% Now all theſe things, whether he had the 
« fear of God before his eyes, or not; or whe- 
« ther he was moved by the inſtigation of the 
&« devil, and of his malice fore- thought, or no; 
© theſe cannot be known, till they come ta 
« be proved by the action that is done. 80 
* io caſe any perſon doth write libels, or 

« publiſh any expreſſions which in them- 

« ſelves carry edition, and faction, and ill- 
1 will towards the government;  can- 
cc not 
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not tell well how to expreſs it othertviſe 
« in / his acouſation, than by ſuch words, that 
1 he did it ſeditiouſly, factiouſly, and mali- 
ce ciouſiy. And the proof of the thing it- 
« ſelf, proves the evil mind it was done 
with, If, then, gentlemen, you believe 
ec the defendant, Sir Samuel Bernardiſton, 
« did write and publiſh theſe letters, that is 
e proof enough of the words maliciouſly, ſe- 
« ditiouſly, and factiouſſy, laid! in the infor · 
« mation *,” 


Arguments ſimilar to theſe, and almoſt 
in the ſame words, have been delivered in 
later times from the ſame bench, But every 
man muſt ſee the fallacy of them. In the 
caſe Jefferys mentions, of compaſſing and 
imagining the death of the king, there muſt 
be a proof of ſome overt- act, or words, or 
| writing, to evidence ſuch a treaſonable de- 

ſign. In the caſe of murder, the proof of 
the act itſelf is a ſufficient evidence of guilt ; 
becauſe to kill any man, unleſs it be by 
accident, or in ſelf-defence, is an illegal 


. see che trial of Sir Samuel Bernardiſton, publiſhed 
in 1684, by the authority of Jefferys himſelf, 


K and 


ESE... 
and wicked act. But the'tafe of bels ef- 
ſentially different. If, in 2 trial for 4 Ie], 
nothing is proved but u hat is called the fact, 
bameſy, the writing; printing, or pobliſhing 
of a book or paper, there is no g of any 
kind proved; becauſe theſe things are, in 


themſelves, innocent and indifferent actions. 


There muſt, therefore, in any book bf Paper, 
which is tiled a malicious or {editibos Iibel, 
be fome evidence of malice or ſedition laid 
before the jury in ſuch book or paper, other- 
wiſe the /a# itſelf is not proved 79 them ; 
for proving fimply, that a man has publiſhed 
a book or paper, and provitig that he 
has publiſhed a editious or malicious libel, 
are two diſtin& things, As writing, print- 
ing, and publiſhing books of papers are, in 
themſelves, innocent and lawful actions; if 

it be not proved, that ſuch books of papers 
are malicious or ſeditious, there is no evidence 
of any guil at all, Nor ought it to ſatisfy 
a jury, that the judge teln them, that any 


book or paper is a ſeditious or malicious libel 3 


they ought to be convinced thetniſelves that 
it is ſo, or they cannot honeſtly and con- 


ſcientiouſly pronounce any man guilty, 


whom 
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We have one late — * and that a 
very noble one, of an Engliſh jury's aſſert- 
ing this their right, to determine the matter of 
law, as well as the matter of fa#. In 
1752, Mr. William Owen, bookſeller, was 
trief, in the court of King's Beach, before 
Lord, Chief Juſtice Lee, for publiſhing a 
pamphlet, intituled, The Caſe of Alexander 
Murray, Eſi: in an appeal to the people of 
Great; Britain. This piece had been voted 
by the Houle of Commons to be an impu- 
dent, malicious, ſcandalous and ſeditiaus li- 
bal; aud the Houle had thereupon addreſſed 
the King to proſecute the author, printer, 
ang publiſher thereof; and the author hav- 
ing left the kingdom, the proſecution fell 
upon the bookſeller. The fact of the pub- 
lication was, in the courſe of the trial, very 
clearly proved; and the judge, in ſum- 
ming the evidence, gave it as his opi- 
nion, that the jury oug47 to find ibe defen- 
dagt guilty; for he thought the publication 
was fully proved; and if ſo, they could not 
avoid bringing the defendant in guilty, But 

| | K 2 * the 
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the jury, thinking they had à right to de- 
termine the matter of law, as well as the 
matter of fact, and being determined to 
aſſert that right, did, notwithſtanding the 
opinion of the judge, and the vote of the 
Houſe of Commons, acquit the bookſeller, 
by brioging | him in, "Neb Oy... 7 6 AF 
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Nothing can bes mbre certain, n that 
a cuſtom of leaving the determination of 
what books or N e are or ate not 
libels entirely to the judge, muſt have the 
moſt fatal tendency with reſpect to the li- 
berty of the preſs. Should, in any future 
period, the people of England be governed 
by a corrupt, oppreſſive, and Nor, a mi- 
niſtry ; which, however far it may bo from 
being the caſe at preſent, it is certainly a poſ. 
ſible and a ſuppoſeable caſe ;- and any honeſt 
Engliſhman ſhould have courage and pa- 
triotiſm enough to expoſe the bad meaſures 
of ſuch a miniſtry, and to guard bis coun- 
trymen againſt their deſigns; any perform- 
ance of this tendency, though written with 
the moſt upright and patriotic eee 
would, by ſuch a miviſtry, be moſt cer 
tainly deemed a ſeditious libel; and it is no 

1 great 
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great improbability to ſuppoſe, that they 
might, in ſuch a caſe, ſhould a proſecution / 
be commenced, get ſome jaſtice of the Court” 
of King's Bench, to pronounce that it was 
ſo. There have been formerly judges, who 
were at the beck of the court, and there 
may be again; If then the jury are not to 
judge of the law, as well as of the fact, 
but to follow/implicitly the judges opinions; 
they would have hothing to do in ſuch a caſe, | 
but to find the author of any ſuch produc- 
tion guilty, Andithus a man would be /egally: 
puniſhed for an action as a crime, for which 
he would deſerve the eſteem, and the thanks 
of all his Mg 


we "LE a n inftinde of W 
in the reign of James the Second, James hav- 
ing made large ſtrides towards the introduction 
of popeiy and arbitrary power, and having 
aſſembled an army of fitteen thouſand men 
upon Hounſlow-heath, in a time of pro- 
found peace, Mr. Samuel Johnſon, a cler- 
gyman, publiſhed a paper, addreſſed to the 
Proteſtant officers and ſoldiets of the army; 
in which he repreſented to them the baſe- 
neſs and infamy, of ſerving as inſtruments 


to N 
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to deſtroy the . and conſtitution of 
their country, - Whereupon, a8 this PA per 
was very diſagreeable to the court, Mr. John 
ſon as proſeeuted in the court of King's 
Bench, for writing a ſeditious libel, and bis 
jury thought, proper to bring him in guilty 3, 
upon which he was ſentenced to ſtand three. 
times in the pillory, to be whipped. from. 
Newgate to Tyburn, and to pay a fine of 
five hundred marks; N ſentence, after 
he had been ſolemnly degraded, was eos 


mgly executed with, * en " IY/109 noi 
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. is hike 1 if en be ad- 
mitted, that judges only. are to determine; 
the matter of law in the caſe of libels; 
every man is liable to proſecution, and to 
puniſhment, for writing, prioting. or pub- 
liſhing any book or paper whatever, which 


( 


any judge of the Court of King's Bench may, 


think proper to deem a libel, by whatever 
motives he may be actuated. No man could, 
write or publiſh any thing of a political 
kind without manifeſt danger, however up- 
right his intentions might be in ſo. doing, 


"Miniſters. of ſtate will ever deem all writiogs, 


which oppoſe their meaſures, ſibellous and 
ſeditious 3 


9 

ſcditians; and the more truth there is in any 
publications of that ſort, che more com- 

monly will they be irritated by them. If 
then the power of pronouncing what are li- 
bels, and what are not, reſts ſolely in the 
breaſts of the judges, can it be a difficult 
matter for a miniſter to puniſh any man, who 
writes with any degree of freedom upon the 
public meaſures? Ot is it impoſſible to ſuppoſe, 
that a bad miniſter may find ſome judge of 
the Court of King's Bench, who may be in- 
fluenced by the court? We have had a Jef- 
ferys preſide in that court, and we may have 
again. And is there any Engliſhman, who 
thinks the liberty of the preſs of the higheſt 
national importance, who can think calmly 
of ſuch a power being lodged in ſuch 
eure 


In ſhort, the moſt innocent book or pa- 
per whatever, may be deemed a libel. Bax- 
ter's Pharaphraſe on the New Teſtament was 

dee ned, in the Court of King's Bench, a 
ſeditipus libel ; and the author was puniſhed 
as a ſeditinus lbeller. No impartial man, who 
ever read the Crifis of Sir Richard Steele, can 
1 think it conſiſtent with any juſt preten 

ſions 
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ſions to the freedom of the preſs, that ſuch 
a performance ſhould be deemed puniſhable; 
and yet the Crifis was voted a libel, and the 
author expelled the Houſe of Commons for 
writing it. How ridiculous is it to pretend, 
that the people of England have the liberty 
of the preſs, if it be admitted, that the 
judges can pronounce any book a libel that 
they think proper ? Muſt not every intelli- 
gent foreigner laugh at ſuch a 'pretenfion ? 

It is true, authors and bookſellers may, not- 
. withſtanding, write and publiſh what they 
pleaſe; but if this principle be admitted, 
they muſt always do it at their peril. 


If then this be the certain conſequence 
of admitting this propoſition, That juries 
are only judges of matters of fact and not 
of the matter of /aw, as it moſt evidently 
appears to be, muſt not every friend to li- 
berty be alarmed at fo dangerous a poſition ? 
and more eſpecially when it is advanced 
from our benches of juſtice, and by thoſe 
whoſe eloquence and abilities render them 
the more capable of maintaining a falſe 
hypotheſis? But as it appears manifeſtly to 
be inconſiſtent with the original deſign and 

in 
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inflitotion of juries, to ſuppoſe that they 
have not a right to judge of Law, as well 
as Fact; as it appears to have been the opi- 
mon of ſome of the beſt and ableſt Jawyers, 
that they have that right; as it is notorious, 

that, in many caſes, ſuch as in trials for mur- 
der, &c, juries do conſtantly determine the 
| law as well as the fact; as it is certain, 
that they have actually exerted this right in 
the- caſe of libels, and other fimilar calcs, 

when they have had ſpirit and honeſty enough 
to do their duty; and as the leaving the 
determination of the matter of law, to the 
judges only, is manifeſtly attended with 
conſeq uences ſo fatal to the liberty of the 
preſs ; ſurely a right of ſuch importance 
ought not to be given up upon the mere 
dictum of any lawyer, how great, how emi- 
nent, how powerful ſoever. 


It is eaſy to conceive why ſome judges 
may have been willing to advance this poſi- 
tion, becauſe it tends to encreaſe their 
power; and may enable them the better, on 
many occaſions to carry a favourite point. 
But the bare aſſertion of any judge, any 
more than of an inferior lawyer, does not 
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make law, And certainly the mere opinions 
and aſſertions of many lawyers, if many 
could be produced, ought not to halance 
againſt the conſequences, which ſeem, natu- 
rally to refult from admitting the docring. 
which has here been contzoverted ; eſpecial - 
ly if thoſe opinions do nat appear to be 
really founded in law ; but to be contrary 
to the ſpirit of it, and to thoſe principles of 
right waa, upon which = law 1 is, or ought 
to de, founded. 


Jaties have the more reaſon to be upon 
their guard in cafes of this nature, againſt 
any incroachments on their rights, fince the 
cuſtom of proſecutions, in the Court of 
King's Bench, by informations only, in Cri- 
minal caſes, has unhappily ariſen to ſuch a 
height; by which means the ſubject is 
drawn into hazard of liberty and eſtate, with- 
out preſentment or indictment of a Grand- 
jury; and is thereby deprived of that great 
and good outguard of his liberty and property, 


the inqueſt by oath of twelve men, before | 


he ſhould be brought to trial, 


If the principles which have been ad- 


vanced in this little piece ate juſt; and if the 


conſe- 
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conſequences which have been pointed out, 
do, in reality, naturally reſult from the doc- 
trine which hath been here oppoſed ; every 
uncorrupted Engliſhman, every friend to 
freedom, of whatever party, muſt be alarmed 
at the propagation of it ; 3 and be heartily and 
warmly diſpoſed oppoſe whatever hath a 
teadency ſo fatal Me public liberty, 


| 
| 


oy 0. 


« MM 


